
Idaho obscenity statute 
 
TITLE 18 CRIMES AND PUNISHMENTS  
CHAPTER 41 INDECENCY AND OBSCENITY  
 
18-4101. DEFINITIONS.  
The following definitions are applicable to this act:  
 

(A) "Obscene" material means any matter:  
(1) which the average person, applying contemporary community standards, 

would find, when considered as a whole, appeals to the prurient interest; 
and  

(2) which depicts or describes patently offensive representations or 
descriptions of:  

(a) ultimate sexual acts, normal or perverted, actual or simulated; or  
(b)  masturbation, excretory functions, or lewd exhibition of the 

genitals or genital area.  
Nothing herein contained is intended to include or proscribe any matter which, 
when considered as a whole, and in the context in which it is used, possesses 
serious literary, artistic, political or scientific value. In prosecutions under this act, 
where circumstances of production, presentation, sale, dissemination, or publicity 
indicate that the matter is being commercially exploited by the defendant for the 
sake of its prurient appeal, such evidence is probative with respect to the nature of 
the matter and can justify the conclusion that, in the context in which it is used, 
the matter has no serious literary, artistic, political, or scientific value.  

 
(B) "Prurient interest" means a shameful or morbid interest in nudity, sex, or 

excretion, which goes substantially beyond customary limits of candor in 
description or representation of such matters. If it appears from the character of 
the material or the circumstances of its dissemination that the subject matter is 
designed for a specially susceptible audience or clearly defined deviant sexual 
group, the appeal of the subject matter shall be judged with reference to such 
audience or group. 

 
(C) "Matter" or "material" means any book, magazine, newspaper, or other printed or 

written material; or any picture, drawing, photograph, motion picture, or other 
pictorial representation; or any statue or other figure; or any recording, 
transcription, or mechanical, chemical, or electrical reproduction; or any other 
articles, equipment, machines, or materials.  

 
(D) "Person" means any individual, partnership, firm, association, corporation, or 

other legal entity; or any agent or servant thereof.  
 

(E) "Distribute" means to transfer possession of, whether with or without 
consideration, by any means.  

 



(F) "Knowingly" means having actual or constructive knowledge of the character of 
the subject matter or live conduct. A person shall be deemed to have constructive 
knowledge of the character of the subject matter or live conduct if he has 
knowledge of facts which would put a reasonable and prudent man on notice as to 
the suspect nature of the matter, and the failure to inspect the contents is either for 
the purpose of avoiding such disclosure or is due to reckless conduct.  

 
(G) "Reckless conduct" is conduct which consciously disregards a substantial and 

unjustifiable risk that matter may be obscene. The risk must be of such a nature 
and degree that, considering the nature and purpose of the actor's conduct and the 
circumstances known to him, its disregard involves a gross deviation from the 
standard of conduct that an average law-abiding person would observe in the 
actor's situation under like circumstances.  

 
(H) "Exhibit" means to show or display.  

 
(I) "Obscene live conduct" means any physical human body activity, whether 

performed or engaged in alone or with other persons, including but not limited to 
singing, speaking, dancing, acting, simulating, or pantomiming, where:  

 
(1) the average person, applying contemporary community standards, would 

find such conduct, when considered as a whole, appeals to the prurient 
interest; and  

(2) the conduct is patently offensive because it consists of:  
(a) ultimate sexual acts, normal or perverted, actual or simulated; or  
(b) masturbation, excretory functions, or lewd exhibition of the 

genitals or genital area.  
Nothing herein contained is intended to include or proscribe any conduct which, 
when considered as a whole, and in the context in which it is used, possesses 
serious literary, artistic, political or scientific value. In prosecutions under this act, 
where circumstances of production, presentation, advertising, or exhibition 
indicate that live conduct is being commercially exploited by the defendant for the 
sake of its prurient appeal, such evidence is probative with respect to the nature of 
the conduct and can justify the conclusion that, in the context in which it is used, 
the matter has no serious literary, artistic, political or scientific value. 

 
 
18-4102. AFFIRMATIVE DEFENSE.  
 
It is not innocent but calculated purveyance which is prohibited. This act shall not apply 
to any persons who may possess or distribute obscene matter or participate in conduct 
otherwise proscribed by this act when such possession, distribution, or conduct occurs:  
 

(A) within the scope of employment of law enforcement and judicial activities; or  
(B) within the scope of employment of bona fide school, college, university, museum 

or public library activities or within the scope of employment of such an 



organization or a retail outlet affiliated with and serving the educational purposes 
of such an organization; or  

(C) within the scope of employment as a moving picture machine operator, assistant 
operator, usher, or ticket taker in a motion picture theater in connection with a 
motion picture film or show exhibited in such theater, if such operator or assistant 
operator has no financial interest in the motion picture theater wherein he is so 
employed other than his wages received or owed, and such person consents to 
give testimony regarding such employment in all judicial proceedings brought 
under this act, when granted immunity by the trial judge; or  

(D) under like circumstances of justification where the possession, distribution or 
conduct possesses serious literary, artistic, political or scientific value.  

If this issue is not presented by the prosecution's evidence, the defendant may raise 
the same as an affirmative defense by presenting some evidence thereon. Where 
raised, the prosecution must sustain the burden of proving the defendant guilty 
beyond a reasonable doubt as to that issue. 

 
 
18-4103. GENERAL SALE OR DISTRIBUTION, ETC., OF OBSCENE MATTER -
- PENALTY.  
 
Every person in this state who knowingly: brings or causes to be brought into this state 
for sale or distribution; or in this state prepares for distribution, publishes, prints, exhibits, 
distributes, or offers to distribute; or has in his possession with intent to distribute, 
exhibit, or offer to distribute, any obscene matter is guilty of a misdemeanor. Each sale, 
distribution, etc., is a separate violation. 
 
18-4103A. ADVERTISEMENT, PROMOTION OF SALE, ETC., OF MATTER 
REPRESENTED TO BE OBSCENE -- PENALTY.  
 
Every person who writes, creates, or solicits the publication or distribution of advertising 
or other promotional material for, or who otherwise advertises or promotes the sale, 
distribution, or exhibition of matter represented or held out by him to be obscene, 
whether or not such matter exists in fact, or is obscene, is guilty of a misdemeanor. 
 
18-4104. PARTICIPATION IN, OR PRODUCTION OR PRESENTATION OF, 
OBSCENE LIVE CONDUCT IN PUBLIC PLACE -- PENALTY.  
 

(A) Every person who knowingly engages or participates in, manages, produces, 
sponsors, presents, or exhibits obscene live conduct to or before an assembly or 
audience consisting of at least one (1) person or spectator in any public place, or 
in any place exposed to public view, or in any place open to the public or to a 
segment thereof, whether or not an admission fee is charged, or whether or not 
attendance is conditioned upon the presentation of a membership card or other 
token, is guilty of a misdemeanor. 

 



(B) Every person who procures, counsels, or assists any person to engage in such 
conduct, or who knowingly exhibits, or procures, counsels, or assists in the 
exhibition of a motion picture, television production, or other mechanical 
reproduction containing such conduct, is guilty of a misdemeanor. 

 
18-4105. PUBLIC DISPLAY OF OFFENSIVE SEXUAL MATERIAL -- 
PENALTY.  
 
Any person who knowingly exhibits or displays or permits to be exhibited or displayed 
any of the following in such a manner that such exhibit or display is easily visible from 
any street, sidewalk, thoroughfare, or other public area; or is visible from any 
transportation facility; or is visible from any residence when the person knows that the 
owner or occupant of such residence objects to such exhibit or display:  

(a) Human genitals or pubic area without a full opaque covering, or any graphic or 
pictorial depiction thereof, or any depiction of covered male genitals in a 
discernibly erect state;  

(b) An actual or simulated sex act, or sexual contact between humans and animals, or 
masturbation, or any graphic or pictorial display thereof; or  

(c) Any depiction of sado-masochistic abuse, as defined in section 18-1514(5), Idaho 
Code, is guilty of a misdemeanor. 

 
18-4105A. REQUIRING PURCHASER OR CONSIGNEE TO RECEIVE 
OBSCENE MATTER AS CONDITION TO SALE, ETC. -- PENALTY.  
 
Every person, who, knowingly, as a condition to a sale, allocation, consignment, or 
delivery for resale of any paper, magazine, book, periodical, publication or other 
merchandise, requires that the purchaser or consignee receive any matter reasonably 
believed by the purchaser or consignee to be obscene, or who denies or threatens to deny 
a franchise, revokes or threatens to revoke, or imposes any penalty, financial or 
otherwise, by reason of the failure of any person to accept such matter, or by reason of 
the return of such matter, is guilty of a misdemeanor. 
 
18-4106. DISTRIBUTION TO MINORS -- LAW GOVERNING.  
 
Notwithstanding any of the provisions of this act, the distribution of obscene matter to 
minors shall be governed by sections 18-1513 to 18-1521, Idaho Code. 
 
18-4107. CONSPIRACY -- PENALTY.  
 
A conspiracy of two (2) or more persons to commit any of the crimes proscribed by this 
act is punishable as a felony. Any court having jurisdiction of the conspiracy crime has 
concurrent jurisdiction to try all misdemeanor crimes committed in furtherance of the 
conspiracy. 



18-4108. SPECIAL VERDICT.  
 
The jury, or the court if a jury trial is waived, shall render a general verdict, and must also 
render a special verdict as to whether the matter named in the charge is obscene. The 
special verdict or findings on the issue of obscenity may be: "We find the .... (title or 
description of matter or live conduct) to be obscene," or "We find the .... (title or 
description of matter or live conduct) not to be obscene." A special verdict shall not be 
admissible as evidence in any other proceeding, nor shall it be res judicata of any 
question in any other proceeding. 
 
18-4109. PUNISHMENT FOR VIOLATIONS.  
 
The following punishments are applicable to this act: Every person who violates sections 
18-4103, 18-4104 or 18-4105, Idaho Code, is punishable by a fine of not more than three 
hundred dollars ($300), or by imprisonment in the county jail for not more than six (6) 
months, or by both such fine and imprisonment for each separate violation. If such person 
has twice been convicted within the immediately preceding two (2) years for any offense 
contained in chapter 41, title 18, Idaho Code, and these convictions were for offenses 
which occurred ten (10) or more days apart, a third or subsequent violation of sections 
18-4103, 18-4104 or 18-4105, Idaho Code, within this two (2) year period is punishable 
as a felony. 
 
18-4110. EXPERT WITNESS TESTIMONY.  
 
In any prosecution for a violation of the provisions of this act, neither the prosecution nor 
the defense shall be required to introduce expert witness testimony concerning the 
obscene or harmful character of the matter which is the subject of any such prosecution. 
 
18-4111. SEARCH WARRANT FOR SEIZURE OF OBSCENE MATERIAL.  
 

(A) An affidavit for a search warrant shall be filed with the magistrate describing the 
matter sought to be seized in detail. Where practical, the matter alleged to be 
obscene shall be attached to the affidavit for search warrant so as to afford the 
magistrate the opportunity to examine such material.  

 
(B) Upon the filing of an affidavit for a search warrant, the magistrate shall 

determine, by examination of the matter sought to be seized, if attached, by an 
examination of the affidavit describing the matter, or by such other manner or 
means that he deems necessary, if probable cause exists to believe that the matter 
is obscene and that probable cause exists for the immediate issuance of a search 
warrant. Upon making such determination, he shall issue a search warrant 
ordering the seizure of the matter described in the affidavit for a search warrant 
according to the provisions of Idaho criminal rules of procedure.  

 
(C) In the event that a search warrant is issued and matter alleged to be obscene is 

seized under the provisions of this section, any person alleged to be in possession 



of the said matter or claiming ownership of the matter at the time of its possession 
or seizure may file a notice in writing with the magistrate within ten (10) days of 
the date of the seizure alleging that the matter is not obscene and the magistrate 
shall set a hearing within one (1) day after request therefore, or at such time as the 
requesting party might agree, and at such hearing evidence may be presented as 
to the obscenity or nonobscenity of the matter seized and at the conclusion of 
such hearing, the magistrate shall make a further determination of whether 
probable cause exists to believe that the matter is obscene or nonobscene. A 
decision as to whether there is probable cause to believe the seized material to be 
obscene shall be rendered by the court within two (2) days of the conclusion of 
said hearing. If at such hearing the magistrate finds that no probable cause exists 
to believe that the matter is obscene, then the matter shall be returned to the 
person or persons from whom it was seized.  

 
(D) If a motion to suppress the evidence is granted on the grounds of an unlawful 

seizure, the property shall be restored unless it is subject to confiscation as 
contraband, as provided for in section 18-4112, Idaho Code, in which case it shall 
not be returned.  

 
(E) When a search warrant is issued under the provisions of this section, only that 

matter described in the complaint shall be seized by the executing peace officer or 
officers.  

 
(F) Procedures under this section for the seizure of allegedly obscene matter shall be 

cumulative of all other lawful means of obtaining evidence as provided by the 
laws of this state. Nothing contained in this section shall prevent the obtaining of 
alleged obscene matter by purchase or under injunction proceedings as authorized 
by this act or by any other statute of the state of Idaho. 

 
18-4112. CONTRABAND.  
 
Destruction of obscene matter or advertisement of matter represented to be obscene:  
 

(A) Obscene matter and advertisements for matter represented to be obscene are 
contraband and shall be destroyed. 

 
(B) Upon the conviction of the accused or rendition of a court order declaring such 

matter to be contraband and subject to confiscation, the court shall, when such 
judgments become final, and all appeal procedures have terminated, order, upon 
five (5) days' notice to the defendant, any matter or advertisement, in respect 
whereof the accused stands convicted, and which remains in the possession or 
under the control of the prosecuting attorney or any law enforcement agency, to 
be destroyed, and the court shall cause to be destroyed any such material in its 
possession or under its control, retaining only such copies as are necessary for law 
enforcement purposes. 

 



18-4113. UNIFORM ENFORCEMENT -- ABROGATION OF EXISTING 
ORDINANCES -- FURTHER LOCAL ORDINANCES BANNED.  
 
In order to make the application and enforcement of this act uniform throughout the state, 
it is the intent of the legislature to preempt, to the exclusion of city and county 
governments, the regulation of the sale, loan, distribution, dissemination, presentation, or 
exhibition of material or live conduct which is obscene. To that end, it is hereby declared 
that every city or county ordinance adopted before the effective date of this act which 
deals with the sale, loan, distribution, dissemination, presentation, or exhibition of 
material or live conduct which is obscene shall stand abrogated and unenforceable on or 
after such effective date; and that no city or county government shall have the power to 
adopt any ordinance relating to the regulation of the sale, loan, distribution, 
dissemination, presentation, or exhibition of material or live conduct which is obscene on 
or after such effective date. 
 
18-4114. ENFORCEMENT BY INJUNCTION, ETC.  
 
The district courts of this state and the judges thereof shall have full power, authority, and 
jurisdiction, upon application by any county prosecutor or city attorney within their 
respective jurisdictions, or the attorney general, to issue any and all proper restraining 
orders, temporary and permanent injunctions, and any other writs and processes 
appropriate to carry out and enforce the provisions of this act. Such restraining orders or 
injunctions may issue to prevent any person from violating any of the provisions of this 
act, in addition to those powers provided under title 52 of tthe [the] Idaho Code. 
However, no restraining order or injunction shall issue except upon notice to the person 
sought to be enjoined. Such person shall be entitled to a trial of the issues within one (1) 
day after filing of an answer to the complaint and a decision shall be rendered by the 
court within two (2) days of the conclusion of the trial. In the event that a final order or 
judgment of injunction be entered against the person sought to be enjoined, such final 
order or judgment shall contain a provision directing the person to surrender to the sheriff 
of the county in which the action was brought any obscene matter in his possession which 
is subject to such injunction and such sheriff shall be directed to seize and destroy such 
matter. 
 
18-4115. PARTIAL INVALIDITY -- SEVERABILITY.  
 
If any phrase, clause, sentence, section, or provision of this act or application thereof to 
any person or circumstance is held invalid, such invalidity shall not affect any other 
phrase, clause, sentence, section, provision, or application of this act which can be given 
effect without the invalid phrase, clause, sentence, section, provision, or application and 
to this end the provisions of this act are declared to be severable. 
 
18-4116. INDECENT EXPOSURE.  
 
Every person who willfully and lewdly, either:  



(1) Exposes his or her genitals, in any public place, or in any place where there is 
present another person or persons who are offended or annoyed thereby; or,  

(2) Procures, counsels, or assists any person so to expose his or her genitals, where 
there is present another person or persons who are offended or annoyed thereby is 
guilty of a misdemeanor.  

Any person who pleads guilty to or is found guilty of a violation of subsection (1) or 
(2) of this section or a similar statute in another state or any local jurisdiction for a 
second time within five (5) years, notwithstanding the form of the judgment(s) or 
withheld judgment(s), is guilty of a felony. 
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